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IN THE'NORTH GAUTENG HIGH COURT, PRETORIA
(REPUBLIC OF SOUTH AFRICA)
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In the matter between:

LE GRELLIER GAIL First Applicant
BOTHA RENIER Secoqd Applicant
LEPAR DAVID | Third Applicant
SMITH GAREL % H””;;\ Fourth Applicant
iy ‘ A e

~LUKHIMANE M.A, N.O,. | F«irstReSPondent
AFFIRIN MARKETING SERVICES (PTY) LIMITED Second Res_pondént
BEEFNASTER (PTY) LIMITED | Third Respondent

H BIRKENMEYER {PTY). LIMITED - Fourth Réspondent

" DRGEBKA, HELLIG & KLUG ING. , Fifth Respondent
DRRITZ ING. - | - SithRespondent
ETERNAL FLANE IN é§rMENT!§ (PTY) LIMITED " Seventh Respondent
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Ninth Respondent

Tenth Respondent

CONVISTA GONSULTING (PTY) LMITES™ -+ .} Eleventh Respondent
- , .

15} TECHNOLOGY SOLUTiONS (F‘TY) LIMITED _ Twelfth Respondent
PROGRESSIVE PACKAGING -(PTY) LIMITED : ‘. Thirteenth Respondent
VWORLD CARGO. SERVICES (PTY)} LIMITED Foureenth Réépon_dent

CONDUIT RISK AND INSURANGE C -
HOLDINGS (PTY) LIMITED . | . Fitteenth Respondent
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DELL COMPUTER (PTY) LIMITED
THE BRAND UNION (PTY) LIMITED

ULTRA LITHO {PTY) LIVITED

NEWSCLIP MEDIA MONITORING (PTY) LIMITED

MIXTEG CC

PETROMARK (PTY) LIMITED

~ DEHTEQ (PTY) LIMITED

WAVELENGTHS 32 (PTY) LIMITED
#/a INSALO COMMUNICATIONS

PANORANIIC COMPONENTS (PTY) LIMITED

CHICKEN MANAGEMENT
SERVICES (PTY) LIMITED -

HANSEN TRANSMISSIONS (PTY) LIMITED
ENABLEMED (PTY) LIMITED ©
PRIMESERV GROUP LIVITED.

"THE CHURCH OF JESUS CHRISTF OF

LATTER-DAY SAINTS

JOHANNESBURG GHILD WELFARE SOCIETY

THE EMPLOYEES OF THE SEGOND TO THIRTIETH
RESPONDENTS WHO. ARE MEMBERS OF THE IF

UMBRELLA PROVIDENT FUND AND THE IF
UMEBERELLA PENSION FUND

[F UMBRELLA PROVIDENT FUND

. IF UMBRELLA PENSION FURD

Sixteenth Respondent
Seventeenth Respondent
EighteenthRespondent
Niheteenfh Respondent
Twentieth Respondent

- Twenty-First Respondenf

Twenty-Second Respondent -

Twenty-Third Respondent

Twenty-Fourth Respondent

Twenty-Fifth Respondent
Twenty-Sixth Respondent
Twenty-Seventh Respondent
Twenty-Eight Respondent
Twenty-Nmth Respondent
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‘"’ 4 .Thu'ty-Flrst Respondent
Thirty-Second Respont{enl
\\

Thirty-Third Respondent'

NOTICE OF MOTION




TAKE NOTICE that the applicants intend making application to this honourable

Court for the following order:

1. The first' respondent' determinatron under reference number

PFAMWE/G292/2011/SM dated 3 Ju!y 2013 made in terms of sectlon 30M of

_the Pension Funds Act 24 of 1956 be set aside ("the first respondent's

determination”);

2. The first réspondent's determjnation be substltuted w;th an order dlsmlssang
| the second to thlrly-second respondents cemplamt f !ed on 3 May 2011 and
dismissing the sixteenih respondent’s supplementary complamt dated 7 May

2013, alternatively, the matter be.remltted to the first respondent for the

hearing of oralevidence;.

3. No order as fo costs be made, save in the event of any of the Tespondents
opposing this application, in which event such respondent be ordered fo pay

the costs;
4. Further and/or altemnative relief.

TAKE NOTICE FURTHER that the affidavit of the first applicant and the annexures

thereto will be used in support hereof,




TAKE NOTICE FURTHER that the applicants have appointed the offices of
ROUTLEDGE MODISE INC. clo Jacobson &‘Levy-lnc. at the address set out below

at which they will accept notice and service of all process in these proceedings.

' TAKE NOTIGE FURTHER that if the respondents intend opposing the relief sought

herein, the respondents are required:

(a) to notify the applicants' attorneys of their intention to oppose this appticatioﬁ,

| in writing, within five days of this application being served upon them;

{b) within 15 days after having so given notice of their intention fo oppose this

application, to file theif answering affidavit(s) if any; and

(¢) - fo appoint in such notification an address referred to in Rule B(5)(b) at whiﬁh

they will accept notice and service of all documents in these proceedings.

TAKE NOTICE FURTHER that if no such notice of Intention to oppose be givén. the
" application will be made on 9 Q‘Jﬁ&&__) 2013 at 10h00 or so scon thereafter as

counsel may be heard,
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SIGNED at {)@ﬂumﬁ on 3™ aucust 2013

TO:;

AND TO:

THE REGISTRAR OF THIS
HONOURABLE COURT
PRETORIA

M A LUKHIMANE N.O.
The first respondent
Pension Funds Adjudicator

" 4™ Floor

~ Riverwalk Office Park

AND TO:

Block A, .

41 Matroosberg Road
Ashlea Gardens.
Pretoria

(Sad) U. [EGY

ROUTLEDGE MODISE INC.
Attorneys for the applicants

. 22 Fredman Drive

Sandton : '

P.O Box 78333, Sandton City 2147
Docex 7 Sandton Square

Tel: 011 523 6286

Fax: 086 743 2729

Email: hunter@rmlaw.co.za

Ref: 133213/Mr Thyne/Ms Di Siena-
cl/o Jacobson & Levy

215 Orient Street

Arcadia

Pretoria

J 8| Dy L1152

THE SECOND TO THIRTY-FIRST RESPONDENTS
who by agreement will accept service at the address
of their attorneys at JONATHAN MORT INC

at c/lo JONATHAN MORT INC

Attorneys for the second to thirty-first respondents

. 3A Sir George Grey Street

Oranjezicht
8001




AND TO THE THIRTY-SECOND AND THIRTY-THIRD RESPONDENTS
3" Floor, North Wing . ~
Oakhurst :
11 St-Andrews Street
‘Parktown
2001




IN THE NORTH GAUTENG HIGH COURT, PRETORIA

(REPUBLIC OF SOUTH AFRICA)

In the niatter betwéen:

. LE GRELLIER GAIL

BOTHA RENIER
LEPAR DAVID
SMITH CAREL

and

LUKHIMANE M.A. N.O.

AFFIRM MARKETING SERVICES (PTY) LIMITED
BEEFMASTER (FTY) LIMITED

H BIRKENWVEYER (PTY) LIMITED

DR GEBKA, HELLIG & KLUG INC.

PR RITZ INC.

ETERNAL FLAME INVESTMENTS (PTY) LIMITED

EXPECTRA 89 (PTY) LIVITED
HESTICO (PTY) LIMITED
HETTAS CC

'CONVISTA CONSULTING (PTY) LIMITED

DI TECHNOLOGY SOLUTIONS (PTY) LIMITED |

'PROGRESSIVE PACKAGING (PTY) LIMITED

WORLD CARGO SERVICES (PTY) LIMITED
CONDUIT RISK AND INSURARNCE

HOLDINGS (PTY) LIMITED

DELL COMPUTER (PTY) LIMITED -

FHE BRAND UNION (PTY) LIMITED

ULTRA LITHO (PTY} LIMITED

Case No

First Applicant
Second Applicant
' Third Applicant

Fourth Applicant

First Respondént
Second Respondent
Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondent
Seventh Respondent
Eighth Respondent -
Ninth Respondent
Tenth Respondent
Eleventh Respondent
* Twelfth Respondent
Thirteenth Respondent -
Fourteenth Respondant

Fifteenth Respondent
Sixteenth Respondent
Seventeenth Respondent
Eighteenth Respondent

P
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NEWSCLIP MEDIA MONITORING (PTY) LIMITED
MIXTEC CC _.
PETRQMARK (PTY) LIMITED
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Ninetéenth Respondent
Twentieth Respondent

Twenty-First Respondent .
DEHTEQ (PTY) LIMITED Twenty-Second Respondent
WAVELENGTHS 32 (PTY) LIMITED
t/a INSALO COMMUNICATIONS ~ Twenty-Third Respondent
PANORAMIC COMPONENTS (PTY) LIMITED Twenty-Fourth Respondent
CHICKEN MANAGEMENT o
SERVICES (PTY) LIMITED Twenty-Fifth Respondent
HANSEN TRANSMISSIONS (PTY) LIMITED Twenty-Sixth Respondent
ENABLEMED (PTY) LIMITED Twerity-Seventh Respondent
PRIMESERV GROUP LIMITED Twenty-Eight Respondent
THE CHURCH OF JESUS CHRIST OF | .
LATTER-DAY SAINTS Twenty-Ninth Respondent
JOHANNESBURG CHILD WELFARE somew Thirtietn Respondent
THE EMPLOYEES OF THE SECOND TO THIRTIETH o
RESPONDENTS WHO ARE MEMBERS OF THE IF
UMBRELLA PROVIDENT FUND AND THE IF
UMBRELLA PENSION FUND Thirty-First Respondent
IF UVIBRELLA PROVIDENT FUND . Thirty-Second Respondent
IF UMIBRELLA PENSION FUND  Thirty-Third Respondent

FOUNDING AFFIDAVIT
I, the undersigned
GAIL DENISE LE GRELLIER

do hereby make oath as follows:

2’&\5”
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1. | am;

-~ .
— :

1.1, a major’ femals, former trustee of the 32" and ° 33"
Routledge Modise Inc. situate at 22 Fredman Diive, Sandown,

Sandton, Gauteng;

1.2, the first applicant in this matier and duly éuthorised to depose .
to this affidavit on behalf of the second to fourth applicants, as

is evident from the confirmatory affidavits annexed hereto

marked GL1 to GL3 respectively.

2. The facts contained herein fall within my personal knowledge, unless the
context indicates otherwise, and are fo the best of my belief both true and

cotrect,

3 Legal conclusions arrived at herein are on the advice of the applicants'

legal representatives, which | accept as correct.

THE PARTIES

4, The second applicant is Renier Botha ("Bo_tha"’), a mejor male, former

o
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proceedings care of Roulledge Modise Inc. situate at 22 Fredman Drive,

Sandown, Sandton, Gauteng. -~
B

The third applicant is David Lepar ("Lepar’), a major male, former trustee

o

o

of the 32™ and 33" respondents, and for purposes of these proceedings

care of Routledge Modise Inc. siluate at 22 Fredman Drive, Sandown,

Sandton, Gauteng.

The fourth applicant is Carel Smith (“Smith"), a major male, former

i A

trustee of the 32™ and 33" respondents, and for purposes of these

' proceedihgs care of Routledge Modise Inc. situate at 22 Fredman Drive, .-

Sandown, Sandton, Gauteng.

capacity as the pension fund's adj.udiéator (‘the Adjudicator”). The
Adjudicator has been appointéd as, such in terms of secnon f;OC of the

Pension Funds Act 24 of 1956 (the PFA"), employed at 4™ Floor,

Riverwalk Office Park, Block A, 41 Matroosberg Road, Ashlea Gardens,‘

Pretoria, Gauteng.

The second respondent is Affitm Marketing Services (Pty) Limited, a
company duly registered and Incorporated in accordance with the laws of
the Republic of South Affica, with ifs registered address at 7 Pam Road,

Morningside Extension 5, Johannesburg, 2186, Gauteng.

W
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The third respondent is _Béefmaster (Pty) Limited, a company duly

registered and Incorporated in accordance with the laws of the Republic

T
of South Africa, with its registered address at 86 Peter Mokaba Avenue,

Potchefstroom, 2531, North West Province.

The fourth‘responden’@ is H Birkenmeyer (Pty) Limited, a company duly

-registered and Incorporated in accordance with the laws of the Republic

of South Africa, with its registered address at 1% Floor, Willow Grove,

Grove City, 196 Louis Botha Avenue, J ohannesbufg, 2041, Gauteng'.

The fifth respondent is Drs Gebka, Hellig & Klug Inc. a company duly
registered and incorporated in accordance with the laws of the Republic
of South Africa, with its registered address at 20 Cesirum Avenue,

Morningside Extension 40, Johannesbﬂrg, 2146, Gauteng.

The sixth respondent is Dr Ritz Inc. a company duiy registered and

| incorporated in accordance with the laws of the Republic of South Africa,

with its registered address at Cedarwood Office Park, Giuricich Bros

Building, Mount Lebanon Road, Johannesburg, 2128, Gauteng.

The seventh responderit is Etemnal Flame Investments {Pty) Limited, a

compeny duly registered and incorporated in accordance with the taws of
the Republic of South Africa, with its registered address at 24A Taute
Strest, Ermelo, 2351, Mpumalanga .

N
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. The eighth respondent is Expeclra 89 (Ply) Limited, a company duly

registered and incorporated in accordance with the laws of the Republic
of South Africa, with its registered "address at 34 Boland Street,

Sonnedale, Honeydew, Johannesburg, 2040, Gauteng.

" The ninth respondent is Hestico (Pty) Limited, a company duly registered

and incorporated in accordance with the laws of the Republic of South
Africa, with its registered address at 42 Lembombo Sireet, Ashley

Gardens, Menlo Park, Pretoria, 0081, Gailteng.

The tenth respondent is Hettas CC, a close corporation whose further -

details are to the applicants unknown, but has at all material imes been

‘represe‘nt'ed by Jonathé_n Mort Inc. with bri‘ncipaf place of business at 3A

Sir George Grey Street, Oranjezicht, Cape Town, 8001, Westem Cape.

~ The eleventh respondent. is Convista Consuling (Pty) Limited, a

company duly registered and incorporated in accordance with the laws of
the Republic of South Africa, with its registered address at Mazars
House, Rialto Road, Grand Moorings Precinct, Cape Town, 7441,

Westermn Cape.”

‘The twelfth respondeht is DI Technology Solutions (Pty} Limited, a

company duly registered and incorporated in accordance with the laws of

\«
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the Republic of South Africa, with its .registered address at

75 Malibongwe Drive, Linden Extension, Johannesburg, 2194, Gauteng.

The thirteenth respondent Is Progressive Packaging (Pty) Lirﬁited, a
company duly registered and incorporated in accordance with the laws of

the Republic of South Africa, with its registered address at & Linkridge

East, John Avenue, Bedford Park, Johannesburg, 2007, Gauteng.

The fourteenth respondent is World Cargo Services (Pty) Limited, a

company duly registered and incorpdrated in accordance with the léws of

the Republic of South Africa, with its registered address at .Suite 7,

Denavo House, 15 Ybrk Street, Kensington B, Randburg, Johanneshuirg,

2194, Gauteng.

The fifteenth respondent is Condult Risk and Insurance Holdings (Pty)

Limited, a company duly registered and incorporated in accordance with
the laws of the Republic of South Africa, with its registered address at
Unit 3, Tulbagh, 360 Oak Avenue,' Randburg, Johannesburg, 2194,

Gauteng.

The sixisenth respondent is Dell Computer (Ply) Limited (Dell”), a-

company duly registered and incorporated in accordance with the laws of

the Republic of South Africé, with its registered address at the Campus,

e

N\
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Wembley Building, Cnr Main and Sloane Streets, Bryanston,

' Johannesburg, 2021, Cauteng.

The seventeenth respondent is The Brand Uni‘on (Pty) Limited, a

cormpany duly registered and incorporated in accordance with the laws 6f '

. the Republic of South Africa, with its régistered address at 4" Floor, Aloe

Grove, 196 Louis Botha Avenue, Houghton Egtate,’ Johannesburg, 2198,

Gauteng.

The eighteenth respondent is Ultra Litho (Pty) Limited, a company duly

registered and incorpdrated in accordance with the laws of the Republic

of South Affica, with its registered address at 24. Stimup Avenue,

Woodmead Office Park, Woodmead, Johannesburg, 2191, Gauteng,

The nineteenth respondent is Newsclip Media Monitoring (Pty) Limited, a
company duly registered and incorporated in accordance with the laws of

the Republic of South Afrlca,'with its registered address at JG Strydom

~and Springhaas Road, Weltevreden Park, Johannesburg, 1708,

Gauteng.

The twentieth respondent is Mixtec CC, a close corporafion duiy
registered and indorporated in accordance with the laws of the Repubﬁc
of South Africa, with its registered address at 59 Fleming Road,

Meadowdale, Kempton Park, Johannesburg, 1401, Gauteng.

 / ﬁ\%’h
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- The twenty-ﬁrsf respondent is Petromark (Pty) Limited, a company duly
;egistered and inco'rpbrated in accordance with the laws of the Republic

of South Africa, with its registered address at 2 Foreman Road, Spartan

Extension 3, Edenvale, Johannesburg, Gauteng.

The twenty-second respondent is Dehteq (Pty) Limited, a company duly
 registered and incorporated in accordance with the laws of the Republic
. of South’ Africa, with its registered ,address at 1% F!o&r Block D,

StAndrews Office Park, Meadowbrook Lane, Johannesburg, 2191;

Gauteng.

The twenty-third respondent is Wavelengths 32 (Pty) Limited ¥a Insalo

Communications, a company' duly registered and incorpbrated 1n‘

accordance with the laws of the Republic of South Africa, with its
registered address at Suite 3 Bracken City, Cnr Hennie Alberts and Rae

Frankel, Brackenhurst, Johannesburg, 1449, Gauteng. ‘

The twenty-fourth respohdent is Panoramic Components (Pty} Limited, a

company duly registered and incorporated in accordance with the laws of
the Repuplic of South Africa, with its registered address at Unit 4, 27

Linksfield Road, Dunvegan, Johannesburg, 1609, Gauteng.

The twenty-fifth respondent is Chicken Management Services (Ply)

Limited, a company duly registered and incorporated in aécordance with

/ \\%é\)
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* the laws of the Republic of South Aftica, with its registered address at 22

- Eland Street, Koedoespéort, Pretoria, 0185, Gauteng.

32. The twenty-sixth respondent is Hansen Transmissions (Ply) Limited, a
company duly registered and incorporated in accordance with the laws of
the Republic of South Africa, with its registered address at 14 Griffiths .

Road, Jet Park, Boksburg, 1459, Gauteng.

33. The twenty-seventh respondent is Enablemed (Pty) Limited, a company
duly registered and incorpofated in accordance with the laws of the
Republic of South Africa, with its registered address at EOH Business

Park, Gillooly's View, Osborne Lane, Johannesburg, 2007, Gauteng.

34, The twenty—éighth respondent is Primserv Group Limited, a Eompany
duly régistered and incorporated in acc‘or;[anée with the laws of the
Republic of South Afiica, wfth its registered address at Grouﬁd Floor,
Vepture House, Peter Pléce Park, 54 Peler Placs, Bryanstoh,

Johannesburg, 2021, Gauteng.

' .35. The twenty-ninth respondent is ihe Corporation of the Presiding Bishop
of the Church of Jesus Christ of'Laiter-Day Saints, an extémai company
duly reéistered and incorporated In t!a;rms of the laws of the Republic of
South Africa, with its registefed address at 5a Jubilee Avenue, Parktown,

Johannesburg, 2193, Gauteng.

/i\\wf\
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The thirtieth respondent is the Johannesburg Child Welfare Society’, a

.non-profit organisation with its principal place. of business at 1% Floor,

Edura House, 41 Fox Street, Johannesburg, 'G‘aute'ng.

The thirty-first respondent comprises of the employees of the second to
thirtieth respondents, who are members of the thirty-second and thirty-

third respondents, whose identities and particulars are fo the applicants

unknown,

The thirty-second respondent is the IF Umbrella Provident Fund, a

pension fund organisation registered in terms of section 4 of the PFA and

consequeﬁtly a body corporate capable of suing-and being s‘t_ieci inits

own name.

The thirty-third respondent is the IF Umbrella Pension Fund, a pension
fund organisation registered in terms of sectidn 4 of the PFA and

consequently a body corporate capable of suing and being sued In its

OWN name. .

For convenience,

40.1, the 33 and 34 respondents will be referred to herein
colfectively as "the Funds", due to. the fact that their board of

trustees comprise of the same people, the facts applicable {o

W
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each of the Funds are similar and everything that is said in

reSpeciof oRa is generally applicable fo the ofher, unless the

context indicates otherwise;

40,2. where it is necessary to refer to the 334 arft,l}_ 34“‘ respondents
individually, | Wil_l refer to them as "the IF Umbrella Provident

Fund’ and "the IF Umbrella Pension Fund” respectively.

41. No costs order s sought against any of the respondents, save in the
event of any of them opposing the application, in which event a costs

order will be sought against uch respondent.

42. - The second fo fwenty-sixth respondents are employers participating in

the IF Umbrella Prowdent Fund The twenty seventh to thirtieth

respondents are employers particspatmg m the IF Umbrelia PenSIon

Fund They, together with the thirty first respondent wslt for convenience,

be referred to herein as "the complainants",

THE PURPOSE OF THIS APPLICATION

43, -~ On3May2011 the complainants lodged a complaint with the Adjudicator

in terms of section 30A of the PFA. This resulted in the Adjudicator, on
31 July 2012, giving a determination against the Funds, On.& F.ebrua.cy

2013, the Adjudicator's determination was set aside by this honourable

oW

\2
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_Court and the complaint was remitted 1o the Adjudicator to inter alia
enable the compiainants to pursue relief_against the Fund’s former

trustess, being the applicants In the preseht matter.

44. Following this! on3 July 2013, the Adjudicator gave a determination

against the applicants, which forms the subje'ct-maiter of this application.

v C : | The appiicants seek an order in terms of section 30P of the.PFA. for the

_ setting aside of the Adjudicator’s determination, and ‘substituting it with |
an ordér dismissing the compléint fledon 3 May 2011 and dismissing the
sixteenth respondent's supplementary complaint dated 7 May 2013,

- aitemétivély, the matter be remitted {o the first respondent for the hearing

of oral evidence.

JURISDICTION
oA 45. This honourable Court has jurisdiction to hear this matter in that:
451. the Adjudicator's principal place of business is within the area
of jurisdiction of this honourable Court;
452. the complaint. which forms the subject matter of the

Adjudicator's determination was a complaint against decisions

by the Funds, which were made within the jurisdiction of this

"

Honourable Court;

P
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45.3. . the Adjudicator made the determination within the ]urisdiction
of this Honourable Court; ~
N
- 454, the Funds are situated within the jurisdiction "of this
Honourable Court; and
45,5, © the secohd, fourth to sixth, eighth, twelfth to twentleth, twenty-
second, twenty-fourth, twenty-sixth, twenty-sighth and iwenty-
" Rinth respondents' registered addresses are all within the -
jurisdiction of this Honourable Court.
FACTUAL MATRIX
48, " The Funds were established on.1 January 2004, The Funds fall within

the definition of a "defined contribution catégory of a fund* as defined in

the PFA and the Funds' rules are registered with the Financlal Services

Board ("FSB") and the South African Revenue Service. | annex hereto

coples of the Funds' rules, including the three amendments that were

~ effected thereto, marked GL4 and GL& respectively. In terms of section

13 of the PFA, the Funds’ rules are binding on the Funds, their boards of

trustees and their members.

I
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In terms of sections 4 and 5 of the PFA, the Funds own thelr own assets

in their own names, to the exclusmn of their members, boards of

trustees, and the employers participating i m the Funds.

The Funds' assels are monies eontributed to the Funds in accordance

with their rules and held In the Funds or invested in the Funds' names for

the ultimate benefit of the Funds' members.

The exact Rand amount held in the Funds for the Ultimate benefit of a

member at any given moment is known as a member's "Fund Credit". A

member's Fund Credit is not an asset of a member untit the value of the
Fund Credit accrues to' the Member upon his!her exit’ frem'the Funds
whether by hlslher Wlthdrawal re’urement or death in terms of the Fund
rules. The Fund credit is thus a spes (a hope) that a member has fo a

future benefit.

A member thus has no claim to any asset of ihe Funds or the value of his

or her Fund Credit while he or she remains a member of the Funds. itis

- only on the date when a mermber accrues a benefit, on Withdrawa[ death

or retirement, that a member becomes entitled fo a share of the assets of

the Funds, namely the value of the Membe'r'e Fund Credit.

Aithe fime that | became & frusies, the Funds' administrator was Bynam-

ique Consultants and Actuaries (Pty) Limited ("Dynam-ique”). Prior t:(@“

2\
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this, the Funds' administrator had been Integrated Futures (Ply) Limited

("Integrated”). ‘

From the outset, it is important to note that thi_ﬁggg[igan;ﬁ___wgfé___ not the

first board of trustees of the__lfqug}. As | have mentioned above, the

_Funds were established on 1 January 2004. Botha was appointed as a

trustee on 13 March 2006, 26 months after.the Funds were established; |
was appointed as a trustee on 22 Noven.nber 2006, 34 months after the
Funds were established; and Lepar and Smith were appointed as

trustees on 9 July 2008, 55 months after the Funds were eétéblishe_d.

Prior lo this, Kahwior;§ky, who was also a director and the controlling mind

of Dynam-ue, was a fustee, So too was Lorrne Jager (ager")

Claire Mol- ("Moi"), Tammy Murewa _(“_I‘_Jl__urewa")__aqd _____Bﬁjg[l_Rpien

("Rosen”).

Prior to my, Lepar and Smith's appdintments as frustees, the following

was recorded in the minutes of the trustees meeting dafed 27 September

- 2008, a copy of which is annexed hereto marked GLE:

“It was brought to the aftention of the Trustees that the Financiafé'
have not yet been submiffed and an extension was originally
granted and followed by a blankst extension which was granted fo

all the schemes. If was suggested thaf another request should be

.
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made for a further short extension although it is understood the

- o )
chances of getling a new extension were minimal.”

Insofar as Botha is concemed, | point out, that at that slage, he had been
acting as a frustee for merely six months and clearly couid not be blamed

for the absence of financials. Smith, Lepar and | had yet to be 'apéoi nted

as trusteses.

sue pertaining to the ia_c_k__c;f __ﬂ_na}ng:ials was thus sq_rps_gth_i_ﬂg _wh_icp

the applicants had inherited, when they were appointed as trustees, and |

did not arise of result from our term of office. '

In the first trustees’ meeting which | attended on 22 November 2006, the

following is recorded:

“[Kamionsky] requested [Murewa] fo give an update on how far the
auditors were in finalising the 2005/2006 audit... The audit for both
the IF Umbrella Pension and Provident Funds were still underway
and with these audits [Murewa] had a concsrn that the auditor was
taking toé fong. [Murewa] advised that the funds were cu}renﬂy
enjoying the blanket extension which applies to the 2005/2006 audit

period, but she would ensure that the audits are completed as soon

as possible...

OM tabled the Administration Report detailing the fo!low:’ng:

W
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a) Investment Policy Reports as at 31 October 2006

T

b) contiibutions for the perod 1 August 2006 fo 371 .
October 2006

¢} Schedule of claims paid for the period 1 August 2006

fo 31 Ocfober 2006

d) Schedule of outstanding claims as at 31 Ocfober

2008

e) Membership Statistics for the peried 1 August 20086 to
31 October 2006 |

There wers some jssues relating fo the above reports and the
trustees needed clarification on them. At‘ this stage Ms Busisiwe
Mfusi,} the Head of Administration from [Dynam-ique], was calffed
‘:'m‘o the mesfing, Busisiwe addressed the queries and informed the
trustees that [Dynam-ique was] implementing a Workflow systemn in
2007 which would allow for more comprehensive and accurate

repbrﬁng on the claims pai‘d and the outstanding claims.

~ The trustees requested that in future the Admin reports écross the

two sets of umbrella funds be standardised wherever possible. OM

s W

will request this from the adminisirator...
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The Trustees requested that for all future meefings they be given

feedback on 'ail lthe foffowing compliance issues:
a. Regulation 2?8 compliance
! A'udh'ed Financials
c. Lat'e or eon—payn{ent of confributions
d. Forex reports

e. [Refirement Funds Tax]"

A copy of the minutes of that meeting is annexed hereto marked GL7.

58. | point out the following In respect of the minutes:

58.1.

with the benefit of hindsight, it is apparent thet_ t_he indus';_ry’s

blanket exiefns_i_qn__‘_____end__ the __c_onsequent lateness of the

, cbmpieﬁon of the ﬁnancial statements enabled the erstwhile

»trustees of the Funds -and/or the admlnlstrators (Integrated

andlor Dynam-lque the apphcants are unsure) to mask ceﬂam

other admmxstratwe andfor accounﬂng preb!ems that were

causmg the non—comp!etlon and f;!ang of the Fund‘s f nanmals

with the FSB; )

/

s
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58.2. notwithstanding this, the applicants/trustees wére promised

-~ thatthefinancials would be coinpleted as soorn as pdssible;

58.3. after the trustees had interrogated the administration reports,
we were advised that a new workflow system that was to be
implemented would. result in better reporting. We' accepted

this.

59. At the next meeting held on 22 March 2007 the following is of |

significance as recorded in the mmute for that meettng

~ "With regards to the IF Umbrella Funds the Pension Fund audit
queries have been resofved by Dynam-igue SA and the documents
were ready {o be sent fo the auditors. The IF Frovident Fund was

not yet ready and they were expecting it to be ready shorly...

The Tz;usiees _broughi up a point regarding whefhér the Trustees
had the authority to change the administrator of these funds. As the
Rd!es stand they do nof as the Rules specify the administrator fo be
Dynam-ique SA as lopposed fo ‘any registered administréfor

appointed by the T(uéfees. _The Independent trustees nofed their

_concern with ot - having the option _available.. of .changing

administrators...

L

2¢
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The irustees expressed some dissaﬁsfac!ion about the way the

' reporfs were Qesenfed bofh m ferms of fhe contenf (there was

e
missing information} and in terms of the formaf (the repo:fs had

been dlstnbufed via e-mail which means the Trustees had fo print

~ them)...

The reporis should also inciude confrfbutiéns paid late and dafe

invesfed. Bank balances should be made available for all the funds.

‘The Trustees would afso like fo recejve excepﬁon-' repo:ﬁng

wherever possible. In future the Head of Administration should be
available to answer queries that trustees may have regarding the

reports...

The frustees would like fo have [the report on compliance issues] fo

ensure that the funds were compliant af all times.”

A copy of the minutes is annexed hereto marked GL8.

60. It is apparent from the m{nutes that:

£0.1.

Botha and | were assured that the IF Umbrella Pension Fund, :

audit queries had been resolved by Dynam-ique and the
documents were ready to be sent to ihe auditors, We were
not, however gwen detalls of what the audit quenes were, nor

were we given copies of the documents Wthh were o be sent

e
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o the auditors. Although dissatisfied with this, at that stage,
we felt that we had no option but tatrust what Dynam-ique had
S

told us and that the auditors would resolve any issues;

60.2. ~ Botha and | were advised that the documents required for the
audit of the IF Umbrella Provident Fund ‘weré not yet ready,
but we were promised that Dynam—ique_ was expecting tﬁem to .
be ready shortly. Once again, in the circumsténces and at thét

stage, we had little option but to accept these assurances; '

60.3. we were, however, becoming concerned apout Dynam-ique’s

...poor P.e_.f.f?.f_manqe and empty promises, which was why we
raised our copcern about the possibiiity of chanéing
administfators. Although the minutes do not record this, | recall
" a much more robust discuésion taking place and that | had.to

explain 1o Kamionsky in some detail about the'éeparateness of

the Funds from the administrator. Kamionsky ssemed o be of

_the. view.that the-administrater-somehow. “owned” -the -Funds
28 s product and that the trustees did not have the power o

change those arangements,

61. | Botha'and 1 were also concerned that the administration.reporting

remained weak and it seemed as if the persons doing the reporting had&gx

7

—
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* no idea of the norms and standards expected of administrators in the

industry.

S
T

: Onw__zﬁr ng__ZQO?, | sent an email to Kamionsky advising him infer alla

that:

*Our primary duty is to the members of the fund (nof the

a’cfminisfra'tér') and as such, we have fo act indepéndé;iﬂy of fhe
- administrator. | know that this is difficult for you as you are wearing
two hats — that it why it is absolutely imperative that myself and

Renfer know what is going on...”

A copy of my émaﬂ and Kamionsky's response dated 24 May 2007 is

- annexed hereto marked GL3

On & July 2007 a special meeting of the trustees was held. The purpose
was to address a complaint received by an intermediary, Mr Anthony
Cohen, relating fo the late alfocation of monies in the Funds. 1 annex

hereto a copy of the minutes marked GL10, from which the foiiowing is

" recorded:

"[Kamionsky] gave the tfustees background fo the problems that
Dynam-ique SA had recently had on the IF Funds. The staff
member fooking affer these funds had let Dynam-ique SA down and ~

then the replacement staff member also et Dynam-ique SA down,

7

29
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There had thersfore been delays with tlje 'mon!hiy alfocatfons of ‘
monles. -The situafion was being éddressed byrDynam-ique SA
transferring one of their expe_ﬁehoed existing staff members onfo the
IF Umbrella Funds fo Jook affer Anthony Cohen’s funds and other

infermediary's funds.

[K'amio}:sky] assured the trustees that he was faking Anthony
Cohen's combfainfé seriously énd was making every e;Torf fo ensure
a smooth adminisiration se&fce is provided to all Dynam—ir;rue SA’s
clients, In this regard Dynam-ique SA had employed an addifional 6
staff members over the last 2 mbn_ths fo beef up their administration,

accounting and technical feams.

The trustees pointed ouf that affer the fast frustee meefing based on
the quality of the information provided they did feel that the

administration was not where it should be and that they thought it

¥

was a matter of time before they get a compiaint from either the
fund members or the infermediaries. The Truslees are therefore

glad that the problems are being addressed.”

64.  Bothaand|took comfort from the fact that Dynam-ique had employed siX
new staff members and from thie fact that we ‘were assured that

corrective action was being taken.

o
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A further trustees’ meeting was held in.August 2007, bul | do not have a

copy of the min'utes In my possesslon. | recall, however, that at this point

[ believed that Dynam-ique re'quired' substantial guidance with the -

compliance and governance aspects of the Funds. Despite tnie;,mia:li.,d_net

believe that it wouid be In the Functs’ best interests if Dynam—ique was

simply flred and replaced wath another admtnistrator and thought that

such a move would be premature I a[so knew that such a drastic step

‘ would a[so l|kely be a protracted and confrontational process, given the

fact that the board was equally weighted between administrator

employed trustees and externetﬁndependent trustees. During ihis period,

1 resolved to guide the board of trustees mainly on the Iega_t,'conwptiance

and govemance aspacts, which were my areas of expertise.

On 21 November 2007 the last regular meeting of trustees with Dynam-
ique as the admtnistrator took place. The minutes, a copy of which is

annexed hereto marked GL11, record the following:

“[Murewa] reported that there was sfill a stalemate with regards fo
the IF Umbrslla Pension and Provident Funds with the problem

being unreconci!ed ftems from. the period that Integrafed Futures

were the administrafor to the Funds. The Trustess expressed their

concern af the risks that the Funds were exposed fo with these
unreconciled iterns and queried whether Dynam-ique SA would be

liable for any losses as a result of buying Infegrated Futures.

3l
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[Kamionsky] adwsed that Dynamrque SA fook over the

admfm\f“atron appointments of Infegrated Future and drd not buy
the company Infegrafed Fulures and hence had not taken over any
of the liabilifes of integrated futures. Mr Kamionsky advised that
there could be a need once alf the audits are completed and the

related funding checks are complefed for the fund fo take action

against Integrated Futures, The Trustees were of the view that.' it

would be premature fo take any fegal action at this stage.

[Botha] advised that for this issue o be resolved a Forensic Auditor

_may naed fo be brought in... The Tmsfees instructed [Kamionsky] fo

get ihe fi nanc:a!s comp!eted as a matter of urgency [Kamronsky]

agreed fo reve:t back fo the Trusfees w:thm fhe next two weeks _

after the meefing with a firm audit plan and dead!fne.:.

" An administration report had been circulated prior fo the trustees

meefing however [Botha] felt that the reports were not of the
standard required by the trustees and as such.if was felt thét it was
not worth discussing fhé reports. The trysteés .;'nsisfed that the
administrator has fo raise the standard and quality of reports for

future meefings.”

| point out the following regarding the minutes:
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despite the previous promises and undertakings, there now

seemed to bé a shift in tact whereby Dynamvique was blaming _

" the previous adminisirator,’ Integfated, for all the accounting

SR

__,H_:ﬁpblems;

Botha and ! started realising that since Dynam-ique did not

have the competence and/or desire fo resolve the accounting B

lssues, a forensic auditor may-be needed 1o ___rés_o__l_ye___ the

issues; -

Kamionsky never reverfed to the trustees within fwo weeks

after the meeting (or at all) with a “firm audit plan and

deadling” as promised and inStggd___ﬁol_q_: ___Qy_namfiqq_ﬂe’s ‘

business (1 deal with this below)

_virtually useless 1o the trustees, despite [ﬁynam-ique previous

promises and underiakings.

At that meeting it was also announced that Murewa wouid be [eaving

Dynam-igue at the end of the month and would consequently be

improve the quality of the administration reporting to the trustess, a new

o

e

' resigning‘ as a frustee. Karnionsky aiso suggested that given the need to

23
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principal officer should be appoinied, who had stronger administration

abiliies. | ‘ S ~

After this meeting, Botha and | were extremely concerned about Dynam-

ique’s poor performance and even considered resigning as trustees if it
ques p . : ,

"did not get its act fogether”. Given the fact that at this stage we were

unsure of the exact nature and the extent of the accounting issues, were
of the view that the most reasonable way of dealing ‘wifh the

administration problems, In the circumstances, was to continue

* pressuring Dynam-ique to fix the problems, rather than remove Dynam-

ique, appoaint a new adminisiraior and pay a second time for the same

job o be done.

As external or independeht trustees, Botha and | were in an invidious

position, it that there was an equalwn___umber' of administrator-appointed

trustees, which limited our capacity to act.  In essence, these

admtmstrator—appomted tmstees would n all fikelihood not have agreed :

- to the tenmnahon of Dynam-ique S appolntment

Shortly after that meeting, on 6 December 2007, | sent an email to

Kamionsky, stating the following:

"t Is around 2 weeks since our frustee meeting, We resolved that -

. the administrator must come up with a plan fo sorf out the IF

W
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Financials, The plan should include target dates elc. Please could
we be advised of thal plan (we decided on a deadine of 2 weeks). It
is absolutely imperative that we gef things going on this issue. It is

vital for the membership that the financials are finalized, whatever

that takes in order to do it. As | indicated, if Dynant-ique are unable

' situation c__t_ all and simply’ cannc_f _ailcw_:; _1_'c cqnfm_ue. Krndly adwse

as a malfer of extrerne urgency.”

Kamionsky replied to my email on 11 December 2007 as follows:

“f confirm we have now worked through the unreconciled ifems and
have addressed what we can and what remalns is nof material. We

are therefore proceedmg w:fh the audits and the unreconc;!ed :fems

'w:h’ be aﬂocated to an unrcconcr{ed account - | have c[eanad fhfs'

_w:th the FSB and they haVe accepted thls appmach We therefore

Just nced fo put fogether our workmg papers which we will now start

 doing — with the holidays and allowing for some lesway | will fook to

book the auditors for the end of January. We will therefore make ihe

. new FSB blanket extension [dete] of [Mjarch 2008 and hence there

will be no pcna{ﬁes. it is also good news for us_as trustees that none

of the unreconciled ifems are material.”
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A copy of my email and Kamionsky's response is annexed hereto

marked GL12.

S
T

On7 February 2008 a special meeting was convened. The trustees were

advssed that, Aon South Afrrca (Pty) errted (“Aon") had purchased

Dynam rque s busrness Thrs Is the Frst trme that Botha and I had been

- made aware that Dynami-que had marketed |ts business for salé and that |

Aon had in fact purchased it. At this stage we had not had sight of the

sale agreement. This' news, however, was welcomed as, given the

problems with the administration of Dynam-ique, a new‘reputable

international service prouider was regarded by us as a step forward for

the Funds. A copy of the minute is annexed hereto marked GL.13..

As I understand it, with effect from 1 February 2008, Aon bought the

business of Dynam lque, which encompassed rnter alfa Dynam~rque 8
pension fund administration portfoli'o. The administration of the Funds
were thereby transferred from Dynam-ique to Aon, which proceeded to

conciude new administration agreements with the Funds, Kamlonsky, to

_the best of my knowledge, resigned as a frustee in February 2008,

Af the meeting we were given a detailed presentation by lan Young

(*Young") of Aon, who was {o become the‘new principal officer of the

Funds and was Aor's head of retirement administration at the time.

Kamionsky advised the trustees that the upside for the Funds inciuded

2¢
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the financial backing that Aon had, which Dynam-ique could not provide,
The preséntation was impressive, which resulted in the lrustees resolving
~ A

to.appoint Aon as the new administrator 1o the Funds with effect from 1

February 2008. Foilowing the meeting, the trustees also decided to

appoint Costas Vakis ("Vakis") from VVR and Company ("WVR") as the

new auditor of the Funds.

The next meeting was held on 9 July 2008. At this meeting Lepar.and _

__Smith Wéra app_oin_ted_ b_y't_h_é_'_a_dm_in_i_s_____tra_f;_oy, ) A_Qn_, as trustees. The

‘minutes, attached hereto marked G114, record the following:

“The Trustees requested an updafe on the sfatus of the audit by

VVR and Sponsor advised that they were fo start the audit of the

funds immediately...

it was also noted that Mr Kamionsky had underaken fo pay for any

errors that occurred prior fo the Funds’ transfer to Aon and that, the

. funds had adequate cover through Camargue Underwriters...

Concerns were raised regarding the poor adminisfrafion and

managehvent of the funds by Dynam-ique.

Mr Smith pointed out that, after reviewing the minufes of the

meefling held on 27 Febrvary 2008, ﬁ_e agreed there were serious

problems with the funds. He stressed that stringent measures hiad to
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be put in place fo remedy the situation. Mr Smith proposed that the

Mo Independent T}us!ees esfablish a commitfee to monifor the

S—

adminiéfraﬁo_n and the foflowing was agreed: —~

. ' Gail Grellier would head an adminfstration committee

assisted by Mr Botha and Mrs Slolterfoht. Mr Botha -

wotild focus on the outstanding audits.”

Following this, | immec_liately.became involved in assisting Aon fo deal
with the issues faced by the Funds. In addition to attending at iruste'es'
meetings, 1 also nﬂe't‘regularly \{vi{h_Young and various administration
staff. | point eut that my fneetings were largely geared at thé current

administration (and not the historical mess that had been inherited) and

'ensurihg that proper processes and reporing were put in place for the .

Funds,

Aon also retained the services of the Dynam-ique legal adviser (Cassim
Palel). | recall a number of meetings with him where | had to guide him

as to how to handle rule amendments, resolutions eic. He did not seem

to have any idea how to manage these issues, for example he simply |
*arranged for the iﬁtérnal_;rustees td sign off amendments to the rules

" without ensuring that they were appropriately adopted at trustee

meetings or via round robin resolution.

-
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| also remained very involved with the death claims and met regularly

with Oswald Mokoena (also an ex—Dynam~idue employee) to assist him

with the distributions. Al of this invclvem‘ent was above the ordinary

over5|ght functlons of a truatee and mcluded deahng Wlth operatlonal

atters ! mentloned to Young and ofher tepresentatives of Aon a few

'tlmes that they should rémove the ex-Dynam- 1que staff from involvement

W|th the Funds. | beheved ihat con’unumg wnth them resulted in problems

not being dealt with as soon as they should have been by Aon.

The nexl meeting was held on 17 September 2008, The minutes record

the following:

“Ms Je Grgﬂier upc{ated the meeling on the adhainisfratfon process of
. the funds aﬁd confirmed that she was safisfied with the current
processes that was pu.t in place by Aon, ie. moving the claims,
updates and accounts fo Aon's administration division. Mr Lepar
also confirmed that affer spe'akiné to the adminisiration staff, he is

more comfortable with the administration of the funds...

Mr Vakis pr'ow'ded the Trustees with feedback on the IF Umbrella

Funds’ audits and the following was nofed: |

!F Umbrella Funds

. The fieldwork had been completed on the 2006 audi{s.

-~
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v He advised that these unsigned financials (without an
opinion) should be submiﬁed fo the Financial Services
Beard as soon as possible fo avoid penallies for lale

submissions.

If was agreed that the financial drafts be distributed to the Trustees

by_ mid-October for review and that a meeting then be set up with

' the FSB for the submission of the financials.

it was further agreed that Mr Vakis would provide the Trustees with
a Statement of Responsibilify for signature by the Trustees fhaz‘
would accompany the financials along with an audit st‘réfégy plan

that would be provided by Mr Young.
Audit Timelines and Cost Proposal |
The Trusfees had been provided with a cost and timeline proposal

by Mr Vakis for the audifs go_ing forward and M}' Young took fhe

Trustees through this.

The proposéd fimeline and audit costs were reviewed and approved

by the Trustess, l was also agreed that Mr Vakis would provide the

- Trusiees witﬁ a project plan for the audits. He also confirmed that he

would provide monthly updates on the audits. |

4o
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Mr le Grellier raised a question as fo the liability aspect for paying
additional audit costs incurred by the Fund, It was agreed' that
exorbitant costs would be referred fo the relevant liable parties for

sefflement as Idenfified...

Mr Young' presented fwo resolutions at the meeting for Trustees
approval and signature, appointing VVR & Company as audifors fo

both the Dynam-ique SA and IF Umbrelfa Funds respectively...

Mr Young suggested that each Paricipating Employer's investments
be reviewed separafely in order fo quantify existing discrepancies

before atternpting fo reconcile the Umbrella Funds’ investmenis.”

A copy of the minutes is annexed hereto marked GL15.

81. The next meeting was held on 8 Dacember 2008, The minutes, attached

hereto marked GL18, record the following:

“Mr Young discussed the VVR audit p!an w;fh the Trustees and
requesfed that Mr Botha set up a meetmg w:fh the audifors in March |
2009 fo discuss the audit p!an whych will then be presented at a
meefing with the Financial Services Board early in 2009, it was
agreed that Mr Young would liaise with Mr Costas Vakis on- this
matter as well and that Mr Vakis should atfend all fuiuré Trustees

meefings.”
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82, At the next meeting held on 30 March 2009, the following was discussed:
. . ~ '
"Messrs Vakis and Pillay provided fhe; Truste.es with an update on the

respeciive audits as follows:

. Meefing with Financial Services Board: A meeting was held with the
| FSB in February 2009 fo provide them with an audr'f plan for the four
Funds. Mr Pillay was méuested fo provide the FSB with a report on
timelines for draft annual financial statements for the various Funds

by 31 March 2009.

. IF Umbrefla Funds: The deadlines for the audits were delayed due
fo unforeseen circumstances and audits would commence this week

for both Funds...

. Additional Resources: It was confirmed that all junfor accounts -
personnef had been replaced by senjor fund accountants fo ensure

all aspects of the funds are kept up fo dafe...

Ms le Grellier proposed that an Expense Reserve Account be opened |
for each Fund which wilf be used fo pay ad-froc eﬁcpensés inc&rreﬂ such
as FSB levies, audit expenses, efc. After discussion it was agreed that
she would forward a draft prt:;posai fo Mr Young for review and once the
_Trusfees have approved this, this would be included In the new Rules for

each of the Funds.”
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A copy of the minutes is annexed hereto marked GL17.

T
83. On 2 July 2009 the next mesting was held. The following is recorded in

the minutes, a copy of which is annexed hereto marked GL18:

"Mr Pillay provided the Trustees with an audit schedule for the vanous

aidits and the following was nofed:

«  IF Umbrella Pension and Provident Funds — 2006: The draft
financials would be available fo the Trustees for review by 10 July
2009 and these were scheduled for submission by end of July

- 2009...

Mr Pilflay confirmed that an audit schedule had been submited fo the

Surveillance department at the Financlal Services Board affer the last

Trustees meeling. After discussion the Trustees requested that Mr Pillay
ensure that both the Surveilfance as well as the Extensions departmenis are
kept up fo dafe on the audifs’ progress io ensure that no unnecessary

peﬁa[ﬁes are incurred.”

84, The minutes of the nexi trustees rnéeﬁng held on 2 October 2009 record‘

the following: -

"The Chairman advised that a meefing was heid with Aon’s legal

department and the fawyer that originally drew up the contract

43




Page 38

between Aon and Mr Kamionsky. Ms le Grellier re‘quesfe& the
Trustees fo approve the appointment of &n independent fegal party
fo review the position of both Aon and Dynamrique fo which they

agreed...

Mr Botha asked Mr Pillay if all principle issues had been idenified in
respect of the ﬁnaﬁcial aspects of the Funds. Mr Young confirmed

that all the problems had been identified and processes are In place.

The Chafrman- requested that Mr Pillay and Ms Helen Barion have
an internal meeting next week, affer which the Chairman would
meet with her fo ensure that the processes put In place would speed
up the audits. It was agreed that a project plan would be provided to

* the Trustees at the néxt‘ Trustees meefing by MJ_* Pillay, This report
| back would also incltde confirmation that a revised action plan had

beeri presented and approved by the Financial Sérvices Board. ..

Ms G le Grellisr suggested t!;at a project plan be put in place fo
determine when the full responsibility of the Funds will become
Aon'é responsibility. The Chairman confrmed that é draft project
i plan Is being put in pféce and that there js an’ Aon Operating
Commitfee in place fo mbnt’tor the current status of progress made
on the various Funds. It was agreed that the project plan would be

provided at the next meeting along with a cosfing model.”

A copy of the minutes is annexed hereto marked GL13.
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Ovef a period of two years Aon worked on ti-e Funds as administrator

and, at different times, applied many different resources al the probl éms
. ‘\ . . .

experienced by the Funds. Ms Helen Barton ('Barton”) had come out
from the United Kingdom to take over as head of administration in early
2010. Over this period the real work of putiing together a project plan to

fix the Funds began. | recall a meeting with Barton where she provided

'the trustees with a ‘project plan to fix the problems w_hich were Tow

openly discussed.,MXMrecoHect@Q_n is that ___1he project plan produced. by

Barton would have resulted in many more years of delays.

The next méeﬁng was held on 26 May 2010. The minutes, annexed

" hereto marked GL20, record the following:

“The Chairman advised that he is both-a Trustes fo the Funds as
well as an iemp[oyee of the administrator of fhe Funds and that this
result in a conflict of interests. In light of this, he requested that he |
remove himself from the decision-making process in respect of the
Adendorfis Asset Liabiity Match (ALM) proposal. He did however

confirm that he would support the majorify vote of the remaining

Trustees..,

. Mr Adendorif confirmed that afl staff that will be required
' for the profect has extensive experience with pension
funds. The dafa caplurers and processoré would be

provided by Deloitte...

4
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In response to a questicn from Ms le Grelier, Mr

Adendorif confirmed that the CQT

Adendorffs would be Ha"B!,a_'fq__ reconstruct an accurafe

picture of what should have happened with rspect fo

member records and would then be compared fo the

Everest system at Aon for comparfson of what aotually

In response fo a question from Mr Lepar on the benefit
fo be gained from spending a significant amount on a

rebuild exercise if the difference in data is minimal the

Chairman advised that Ms Barfon conducted a 'dirty’ .

ALM on some sample funds and that very litile of the
data/information matched up, thus not minimal but a
substanﬂaf d:ﬁerence in data exrsfed

. The Trustees mdicated that fhey WHI nof approve a

pro;eof of this nai‘ure at the proposed costs as presented

;gpressed grave concems. about the cosfs wh:c:h

they considered o be excessive.

In response fo a question from Mr Lepar, Mr Adendorff

confirmed that if the dafa could be sored ouf at fund:

level, financials could be generated for the oufstanding

year ends but that the financials would stil be heavily
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qualified. Mr Botha said that no matter the amount of
quaﬁﬁcat‘fc;ns, he wQu]d suggest that we get the
T

financials ﬁnalised and up fo dafe as soon 85 possible

from a reguialtory perspaclive...

Ms le Grellier said that deliverables and fime tables
woﬁ!d have fo be set without any deviation from the fime
tables if the Board were fo accept the cost prﬁposa!s and
make payment. Mr Adendorff responded that it would not
be ;.;Jossibfe fo com“irm deliverables and fime fables as
the Board would hgve fo decide whether they would like
to ?es;en the :cosf but extend the times frame for the

project or vice versa.

Mr Lepar commented that the following areas were

fgnored
o Investments info the wrong portfolios
o No.inferest calculations for late payment or

late investment

o Mr Botha asked if only one fund could be rebuilf to

establish the overall potential cost implications.
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Carel Srnith, in his capaéity'as a represenfative of Aon,
reminded the Trustees that whafever the Board of

Trustees decide, it bad fo be borne in mind h_at Aon

.could not participate in the rebuilding project free of

i

charge.

Mr Lepar suggested that the project could be done af a
greatly reduced cost if Adendorffs weré fo ignore a few
aspecis such as inferest on lafe conirbution, late

investments, investments info wrong funds efc...

Ms le Grellier challenged Why it was fhé responstbility of

the Trustee Board to establish opening values,

The Chairman stressed that from Aon's perspactive,

- notwithstanding compromising or approaching the process from

would require an 'op_e__ning_ balance per member signed off by the

Boand of Trustees as af 01.02.2008 as none of the funds’

financial statement _béve;_ been _ﬁna!ised since 2005. He said that

if the Board agreed that the values recsived from Tony
Kamfonéky {as the previous administrafor) were accurate, he

would be more than happy to accept those values. The Trustees

- confirmed that these values were nof accurale and could ot be
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accepied I was resolved that a rebur!d exercise is definite/ J

~ reqwred subject fo a more reasonable cosf

. The Chairman then asked the Trustees what they would
consider fo be a reasonable cost,. The Trusfees

confrmed fhat between R8 - R‘H mrﬂton WOu!d be

g

. reasonab!e The Chafrman asked how the Tru.sfees
amved af fhfs costbudget and Ms le Grellier responded
that this was a broad ‘thumb suck extrapolating from

another project she was aware of...

Ms Barton fook the Trustees through the resulfs of the “dfﬁy” ALM
conducted by her on the umbrella funds as at 31,12.2009 and the

following was nofed;

. Ms Barfon stressed fo the Trusfees that the figures
presented were unaudited, were for information orify and
based on an extract of data from the Everast System as
al that point in fime and ceu!d only ba used as a possible

indication of the extent of asset mismatch. ..

The Chairman onca again asked how Aon was fo obfain opening
bafances for each individual member at the date of transfer of

the umbrella funds {o Aon in 2008...

7
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. Ms fe Grelfier said thaf ff the cosf was less for what was
“being proposed she would be happy fo follow the

_ proposals suggested however, she would not be able fo

go back fo the members fo Justify fhe_ current costs being

© proposed, Mr Lepar agreed with Ms le Grelfier...

Ms le Grellier asked if an rlndependent firm could be'approéched'
o verify Adendorffs’ costs that were presented. She pro'posed‘
forwarding their quofe fo Brefco buf the Chairman said that
under no circumstances. were Adendorffs proposal to be senf' fo
" any entities as that would result in a bregch of the confidentiality

by the Board of Trusfees...

The Trustees confirmed that they would fike to get more than
one guote on the project i order that they can measure

- Adendorffs proposal against alternative quotes.”

| point out that since Aor's appointment, with effect from 31 January

2008 and until approximately May 2010, Aon had, at its own cost,

attempted to rectify the data and accounting isstues, In this regard | draw
this Honourable Court's attention to paragraph 8 of the minuteé of the

trustees meeting held on 2 July 2008 which reads as follows:

8.1 Aon Costs and Risks Letter

W
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The Trustees discussed and reviewed the letler sent by Mr Young fo

the Trustees in réspect of the currani costs being bome by [Aon].

After discussion it was agreed that the cost of R1.6 million already

' incurred by Aon will be split as follows:
. 75% fo be borne by the Funds, and
. _ 25% to be borne by Aon.
The above split was agreed on the condition that any cosls
recovered from the claims against Mr Kamionsky would be alfocated
firslly to the Funds in order fo recover the 75% and the balance
would be allocated to Aon. Mr Young and Ms le Grellier will process |
the transfer between the Funds aﬁd Aon. |
It was agreed that this matter be Included in the discussion with
Aon's fegal department regarding the clalms process against Mr
Kamionsky.” .

(anr;éxed hereto as Annexure GL18)

88, _tis, however, clear from the minutes of the meeting of 26 May 2012 that

Aon,- from this pq_int,lw_a_s_ effectively washing its hands from assisting the, .

‘Funds with ensuring_ the accuracy _of the opening balances and was

Ak
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tetttng lhe trustees that they needed te prowde that 1nformatton From the

mlnutes it must be concluded howe\fer that Aon was of lhe opinion, as

admmlstrator of the Funde, that an asse_t liabifity matching/rebuild project.

Was necessary Whilst the trustees were concerned about the costs and

‘ wanted Adenderffs pmposal to be forwarded to a thtrd party

administralor to verify and comment on the costing, this was denied on

the basis that it woutdatnount to a breach of confidentiality.

The next meetmg was held on 1 June 2010 The minutes are annexed

hereto marked GL21. They recerd the followmg

u,. A subsequent meefing was held between Ms le Grelfier, Mr
Lepar and De!o;tt‘e vis—é—ws an altemaitve proposat' for the rebuild
project at Aon offices on the prewous day. A formal propesa[ wu’! be

prow'ded to the ofher Trustees for consideration,

Ms le Grelffer gave Mr Williams an update on the proposals received
from Adendorffs and Deloitfes and rat'sed the question as fo where
msponst'bthty lies for the ALM pro_;ect costs. She advised that the
_ Trusfees had no probtem parinering with Aon and faking

responsibf!ity for the project up fo a point but felt that the Funcz's

should nof bear all the costs involved with the project as the costs

would not be justifiable {o the members...
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In response fo a question from Mr Williams, Ms le Grellier indicated

that she felt that a cost in the region of R8 - RH mﬂhon would be

reasonable, This cost would include malching of assets and

liabilities and was based on previous exercises that she had been

involved with for ofhe;l Funds.

It 'was agréed that the Trustees would request quofes from lthe

market based on a revised brief of what the Truslees require...

Following discussion it was agreed thai:

«  Mr Stuart, Ms Barton and Ms e Grelller would visit
Brefeo this Week fo provide them with a brief in order that
they‘can provide the Truslees with advice on the process
and possibly an indication of how they would estimate a

guole for such work.

. Mr Stuart would document revised terms of reference,
circulate them to the trustees for comment, and then
forward them fo Deloitte and Adendorifs and request new

quofes from them,

. A further mesiing of the trustees would be scheduled
before the middle of the month if possible, fo consider

the new quotes, and thereaffer they would put a proposal

53
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togather to present to Mr Williams for assistance with

funding.”

T

Q0. Following this, a fljrther trustees meeting fook place on 15 June 201 0.

The minutes, annexed hereto marked GL22, record the following:

"The Chalrman advised that due foa conflict of interesf, e would
| nof lake pa;f in any decisions to be made af the meefing as he is
part of Aon, the administrator of the Funds, as well as Chairman of
the Boards However he did note that he wou!d support the majority

vote on any decisions faken...

Mr Stuart drew atfention to the need fo source funds amounting fo

almost R21 miflion for the project He suggested that there should

be a levy on current members, who were also members on 31
January 2008, and that the levy be based on the asset values of
each membéf: This would mean that fransferred or exited members
would riot have fo be pursued to recover monies, and that members:

would pay' in accordance with the value of their investments,

Trustees indicated that the previous admmfstmfor shoufd ulfimately

be held Ifab!e for fhese expenses and that Iega! act:on sbould be

cons;de:ed with & view to recovering the costs.

54
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After dlscussmg the pros and cons of the proposals submrﬂ‘ed by

Deloﬁfes and Adendorffs fhe frustees res\lved fo appoint Deloiltes

.fq camy out this pro;ect_s_quect _ta___{_hgrr c___c_:_nF rmat_:o_n___ghat the;r__fggs

would be the lower of the actual costs incurred, including

disbursements and VAT,orR1 816‘2 480 including VA]",and Mr

Stuart was requesled fo obtain this confirmation by 17 June, 2070...

In addition it was agreed that the following ifems would be actioned:

. Once we have received feedback from the FSB, the -
Chairman would sef up a mesting with both A.on and the
" Funds’ legal teams fo devise an appropriate strategy to

recover the costs from the previous administrator.”

| pause to mention that prior to 'apﬁointing Deloitte's we had requested
quotes from other service providers, one of which (Brefco) declined to

provide the Funds with a quotation. Furthermore, from my experience

" and in my opinion, the number of service providers which would have the

competency, including staff resources and fime to complete the rebuild -

exercise, was limited.

| annex hereto marked GL23, a copy of Deloitie’s appointment dated 1

July 2010, setting out ihe scope of the reconstruction exercise. | point out

)
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-that the reconstructlon exerc:lse as well as the cosl thereof relates not .

Umbreila Pens:on Fund and the Dynam-lque SA Umbrella Prowdent

Fund.

- Deloitte charged R18 162 480 to reconstruct the records of ihe Funds

and the Dynam- 1que SA Umbrella Pens:on Fund and the Dynam lque SA

Umbratla Prowdent Fund from |ncept|on (1 January 2004) untll 31

_ January 2008 The apphcants took a dac:ston to appomon this amount

proportlonately between the Funds and other funds affected by the same

problem, whic:h equated fo apprommately 2.5% of the members' fund

value. Thzs ! respectfu[ly state, 15 somethlng whlch the appl;cants were

entitled to do in terms of the tules. | deal with this in more detafl below.
On 6 August 2010 Aon advised the Financlal Services Board as follows:

"fssues were identified af an early sfage and as fime passed, Aon
has idenfified more and more concerns with the integrity of the data
_and historical adminisiration processss, The point has now been
reached where, for & signiﬁcant number of paymenis and for the
production . of annual “member- benefit statements elc, a
comprehensive review of members’ electronic records against
payment receipts and actual investments, needs fo be underfaken.

This level of data inferrogation has forced the Trustees fo cons_ider

\
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whether the funds‘ assets and liabilities are correctly reflected at a
member, participéffng .enlvp!oye'r and fund fevel. The~ trustees
decided fo- appoint Deloitte fo reconstruct each parficipating
employers’ records atf a membe:; fevel fo-ensure tﬁat‘ the éssefs are

correctly reflecled and that no.memberis being disadvantaged...

You alsg rafsed tﬁe cost of project at R18m and | explained that the
. project was very exténsive with 160 months of administrative
records and lransactfons fo be reconsfructed,l.. Aon supported the
Trustees’ decision to appoint Deloitie, who had already started work

on the project”

A copy of Aon's lefter is annexed hereto marked GL24.

Simith left the employ of Aon some time after the mesfing on 15 June

2010, which resulted in hfm resigning as a frustee of the Funds, At the

 trustee mesting held on 10 December 2010, Clive Stuart was appointed

as a replacement frustee. At"that meeting, it was also recorded that
aftorney Ren Dunster was in the process of formu!aﬁng a claim on behalf
of the Funds against “Djanm.—ique.. A,coby of the minutes is annexed
ﬁereto marked GL25.

On 28 January and 31 January 2001 }”ﬁ’ttorney_gﬁgn____punster issued

summons out of this honourable Court on behalf of the Funds (as well as

the two other funds previously administered_ by Dynan-ique, Dynam-ique
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SA Umbrella Pensmn F'und and Dynam—lque SA Umbre!!a Prov:dent

Fund) against Aon and Kamlonsky respect:vely COpleS of the SUMMONS

and parttculars of c!alm in those act[ons are attached to the complaint

(annexure GL26 hereto) marked "F" and "G") The Funds have smce'

settled the matter WIth Kamtonsky for an amount of R1 mﬂhon and are

st:ll proceedmg against Aon

Botha Lepar and | restgned as frustees with effect from 10 February

2011. Smtth res1gned with effect from 30 June 2010. The intention behind "

the remgnatuons Wwas to ensure that a new board of trustees was put in
place who couid review any actlon and decisions taken, and elther

continue with them or abandon them.

;rhe new board of trustees vtas appointed \tfith effect from 10 February
2011, comprising of: John Rollason, Ray Welham, Stefane Bredenkamp
and Clive Stuart (who had-already been serving as a board member
since 10 Decémber 2010). In paragraph 33 of the Fund's reply to the

complaint (annexure GL27 hereto) it is {ecorded_that the _r_ie_v_\(l trustees

considsred the need for the reconstruction exercise and have.no reason

not to endorse the decision made by the applicants.

On 2 May 2011 the complainants lodged a complaint with the Adjudicator

in terrs of section 30A of the PFA, allegtng inter a!ia maladministration

\
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with th_e_{ costs of the reconstruction exercise. A copy of the complaint is

On 3

, annexed hereto markeq GL28,

uly 2012 the Adjudicalor upheld the complaint, and made a

 determination (“the first determination®) that infer afia:

100.1.  the Funds and their previous board of trustess, being the

applicants in the present application,m_yyére not g_u_tho_ri_sed_;by

the Funds' rules and the PFA fo use 2.5% of the members'

fund value to fund the costs of the reconstruction exercise;

and

100.2.  the Funds were ordered to recalculate the members' fund
values and- credit them with the 2.5% fund values, having
regard to the investment returns earned by the Funds during

the period that the unauthorised deduction was made and

remained outstanding.

A copy of the first determination is annexed hereto marked GL29

+

This resulted in thef:Fu'radsél;@éﬁnching an appiication out of this honourable

Court on 11 Septemb:é} 2012, which resulted in Mashile AJ making the

fbllowing orderon 5 Februa_[y 201 3
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101.1.  thefirst de_t_ermination__v_v_es__ set aside;

e

1012, the complaint was remitted to the ’Adjudicator to enable the

compla;nants to pursue reltef agamst the former trustees of the

Funds (belng the applicants In the present eppllcataon) for

breach of thelr statutory and flduclery dutles owed to the

Funds;

101.3.  the complainants and. any other interested parfies were
- permifted to supplement the complaint with any further

submissjons they wished to make to the Adjudicator,

101.4. the complalnents were to serve a cepy of the complaint, duly

supplemented on the prewous boerd of trustees egamst

whom they seek reiief

101.5.  the previous board. of trustees were afforded a reasonable

opportunity to file a written reply to the supplemented

complaint; and -

101.6. the Ad;ud[cetor was to reconssder the supp!emented complaint

and make a determlnatlon in terms of section SOM of the PFA.

A copy of that order is annexed hereto marked GL30.

Un
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Following this:

T

102.4.  in May 2013, | ﬁl_ed a written résponse to the comp-iaint, a copy

of which is annéxed hereto marked GL31;

1022,  Botha filed a. response to the complaint, a copy of. which is

annexed hereto marked GL32;

102.3. Mol filed a response to the complaint, a copy of which is .

annexed hereto marked GL33;

102.4. Jéger filed a responsse, a cdpy of which Is annexed hereto

‘marked GL34;

102.5.  Tony Kamionsky ("Kamionsky") filed a response, a copy of

which is annexed hereto marked GL36;

102.6. Dell filed a supplementary complaint dated 7 May 2013, a

copy of which is annexed hereto marked GL36;

102.7.. Botﬁa and | filed a further reply, a copy of which is annexed

hereto marked GL37; and

¢
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102.8. Deil filed a reply to my response, a copy of which is anne.xed

< hereto merked GL38.

| point out that Smith did not file a response as. the comp!alnt was never

brought lo hts atten’uon I am mformed ihat |t had been emaifed o hlm but

somehow found its way to hIS "junk” emall folder.

Havmg recewed these wrltten submtss;ons the Adjudrcalor cons:dered it

unnecessary to hold a heanng and proceeded to determlne the dlspute

‘_,g_._013 the adJUdlcatDr gave her determmatlon

(“the second determination”) in terms of which;

104.1.  the Adjudicetor found that lhe epplicants did not manage the

Funds properly and as a result caused f nanclat Ioss to the

Funds and ultimately to the members :

j04.2. the Funds were ordered fo compute the amount of the
financial foss to the Funds and members -occasioned by the

reconstruction exercise, having regard to the investment

retuns earned by the Funds, within four weeks of the -

determination;

104.3. the appiicants were ordered pe‘rson"eﬂyf joi_ht_!g :end _seye‘;:_elly,

3]
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in paragraph 102.2 above, less the amount of R1 million

alreédy paid by Tony Kamionsky and Bynam-ique, within six

weeks of the deiérmination; and

104.4.- the applicants were ordered to notify the Funds and the
Adjudicator of the'paym‘ent'referred to above, within seven

weeks of the date of the determination, |

A copy of the second determination Is annexed hereto marked GL39. '

SECTION 30P OF THE PFA

105. ~ Section 30P of the PFA provides as follows;

“(1) Any parfy who feels aggrieved by a defermination of the
Adjudicator ‘may, within six weeks affer the dafe of the
defermination, apply to the dilvisfoh of rhe‘High Court which has
jurisdiction, for relief, and shalf at the same time give writfen notice
of his or’her infention so to apply to the other parties fo the

complaint,

(2) The division of the High Court confemplated in subsection (1)
may consider the merits of the comp.’aihf made fo the Adfudicator
under section 30A(3) and on which the Adjudicalor's determination

was based, and may make any order it deems fil.

N
W
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(3) Subsection (2} shall not affect the court's power fo decide tha
eufficr’enf ev{dence has been adduced on which a decision can be

-
arrived at, and to order that no furlher evidence shall be adduced.”

The applicants respectfully state that the Adjudicatofs second

determmation is wrong. The apphcants thus seek an order, in the first

instance settmg the second determlnatlon as:de in the second instance,

the applicant's seek an order subst[tuung the second determination with

an order that the complaint and supptementar_y complaint be dismissed,

alternatively, that the complaint and supplementary compiaint be remitted

* to the Adjudicator for th&'fiearing of oral evidence.

The complaint comprises of two legs:

107.1.

107.2.

ﬁrst, it is alieged that the appiiea_n@e’_dep_i_s_tqn to effect the :

reconstructlon exercise was an nnproper exarc;se ef iheir

powers as trustees of the Funds -

second, it is aileged that the complalnants have sustamed or

may susiam prejudice in consequence of the

. maladmmtstrat[on of the Funds whether by act or omission.

e
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The supplementary complaint (comprising of a mere two and a half -

pages) s based on the bald allegation that he applicants were reckless

and grossly negligent in authorising the reconstruction exercise. ~

1 will first deal with the first leg of the complaint. Thereafter | will deat witn

the second leg of the complaint and the supplemehtafy complaint

together under a separate heading.

\Was the dacision to offsct the reconstriction exercise an improper exercise.

by the applicants of their vowers as trustess of the Funds?

110,

111,

Sections 7C and 7D of the PFA set out the object and duties of the board
of a pension fund. Section. 7D(a) provndes ihat the duty to ensure that
“proper regfsfers books and records of the operations of the fund are
kept, inclusive of proper minutes-of all resolutions passed by the board'

rests with the board. Furthermore, section 7D(b) imposes upon the board

& duty to ensure that “proper control systems are employed by or on

behalf of the board.”

it Is, however, wndely accepted that it would be impossible for the board

of a pension fund organisation, s defi ned in the PFA, 1o iake every

decision and- to perform every act required for fhe fund's management.

Therefore, boards usually elect to delegate their powers and duties to

third party administrators approved in terms of section 13B of the PFA.

&S




Page 60

Provided the rules of the fund permit such delegation, this Is wholly
.proper. In doing so, howeVer, the board Is not entiled to abdicate ils
responsibilities but must supervise the conduct of its affairs by the .

administrator.

112; - Inthe present case, clause 14 of ihe IF Umbrella Provident Fund rules

expressly provide that:

“14.1 The FUND shall be' administered by the ADMINISTRATORS

appointed by, and acting on the instructions of the TRUSTEES...

14.6 The ADMINSTRATORS shall keep full and true accounfs of the

FUND as required in ferms of 1 34"

113. The iF Umbrella Pension Fund rules also permit the delegation of the

- trustees powers and duties to an administrator in that they:

143.1.  define the administrator as the person appointéd by the
trustees from time to time fo attend to the day-to-day

administration of the fund (cléuse 2.6.2); and

1132, provide that the fund will be managed by a board of trustees
who are responsible for performing the functions and 'duties

set out in the PFA and in the rules.

IR
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| also wish to emphasuse (as { eluded to above) that the Funds, when the

apphcanls became trustees of the Funds, were, lmually. admmzstered by |

Integrated and thereafter by Dynam-ique. The apphcanls played no role
in the appoiniment of Integrated or Dynam-ique as administrators. We,

however, fook comfort from the fact thal Integrated and Dynan-igus were

- approved by the Registrar in terms of section 13B(1) of the PFA and, at

least in so f.ar‘ as Dynam-ique is cdncerned, would have had to cbmply'

with secfion 138(5) of the PFA.

'_Funds in respect of thelr members and their Fund Credits may not be

accurate in that some Fund Credlts ‘may have been understated and

of the Funds contmumg to operate on the baSiS of mcorrect and

maccurate data and havtng constdered aII other alternatlves {as s

apparent from the mlnutes referred to above}, we took a demsmn to

appomt Delcnttes to reconstruct the Funds records

The applicants could not allow the Funds t_d continue .operating on the
basis of incotrect and inadcurate. member records. That would not only
bs unlawful, but would amount to a breach of our duties in terms ‘of
section 7C and 7D of the PFA, as well as oui; duties to provide the

members with accurate benefit statements.

v
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The decision to carry out the reconstruction exerdse was. hus in.

) %EE?TE[?PC?._ w;th _our*statutory duties in terms of section 7C and 7D ehd

117.1.

117.2.

117.3.

1174,

other provisions of the PFA (o

protect the mlerests of the members by ensuring that lhey are

paid the correct benefits when they exit the funds;

act with due care, diligence and good faith by making sure that
no member ie paid more than, or less than, what they are -

entitled to;

providing the statutory authorities with accurate records and

information about the assets and liabilifies of the funds; and

providing the members with correct and accurate benefit

statements setting out thelr itlustrative values,

With effect from 1 July 2009, a definition of "AD HOC EXPENSES" was

mcluded as ru!e 2 6. Z(a) provrding as folioWS

“AD HOC EXPENSES' means costs and expenses other than

EXPENSES, that are not necessenly payaba'e monthly. and are, nof

' necessen!y capable of bemg predetermmed end w:!l mc!ude m ter

alia, fees faxes and Iewes pazd and accr ued to serwce prowders the
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reguiatory authorifies, TRUSTEES, premiums in respéc't of

profess:onal indemnity and fidelity guaranfee insurance, and audit

fees

118. The cost of the reconstruchon exerc;se quallf es as an "ad hoc expense”

under the category of “fees paid fo service providers”, in that Deloiite's is
not an “administrator” and its fees thus did not constifute "administration

-servic'es" as contemplated in the definition of "EXPENSES"

120. With effect from 1 July 2008, the following rule 4.6 was added to the

. fules:
"4.6 EXPENSES

4.6.1 EXPENSES and AD HOC EXPENSES will be borne by the

‘_J_:___:FUND EXPENSES will be funded for by the confnbutfons
made by the EMPLOYERS fo the FUND. The cost of AD

HOC EXPENSES will 'be deducled from the MEMBERS'

) ‘FUND CREDITS on such bas;s as may be determmed by

- the TRUSTEES from mee fo i!me AD HOC EXPENSES
] need nof have accrued for an appropriale dedustion fo be
made from the MEMBERS' FUND CREDITS and (he
TRUSTEES may deduct in respect of provisipns that they
make fo enstire impartialify among the MEMBERS of the

FUND, Should the amounls deducled from MEMBERS'

=
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FUND CREDITS be in excess of the amounts required fo

fund AD HOC EXPENSES, an appropriale credif will- be

made to the MEMBERS' FUND CREDITS.  AD HOC
EXPENSES may furthermore be funded by way of interast
earned on confribufions paid fo the FUND prior to the

investrnent of such contributions.
4.6.2- The FUND will be entitfed fo make paymients in respect of

EXPENSES and AD HOC EXPENSES fo service providers

and other credifors." .

In the circumstances, the rules ci_early"authorised and permitted the

applicans o pay forthe reconsiruotion costs i the manner fhat we did.

By doing so, w're ensured that we did not abdicate our responsibilities as
trustees and did the best that we reasonable could in the circumstances

to supervise and eventually correct Dyham-ique’s andfor Integrated's

conduct.

~_The rules were registered by the 3_3915?{??__ of Pension Funds, who, by

registering them, sig.niﬂed his satisfgction that _F_he__r_q_le_s_ were not

inconsistent with any faw and were finandially sound.

We used the assets of the Funds to pay for legitimaie and necessary

fund expenses, as we were obliged to do in terms of the rules. It is thus,

10
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~ with respect, clear that our decision to effect the reconstruction exercise

was a proper exercise by us of our powers as trustees of the Funds.,

S
T

124. The first leg of the complaint is therefore without merit and ought to have

been dismissed by the Adjudicator.

Has there besn any maladministration of thé Funds by thec‘applicants, whather

reckless and grossly negligent or otherwise? -

125, Befors; deciding whether the complainants have or may susfain prejudiice,
it fist needs fo be determined whether the'applicants' conduct

| constitutes maladministration of the lfunds, whether reck.[essly and

grossly negligently or cheMise.-Ef this is not established then it matters

not whethér the complainants have or may sustain préjudice as the

applicants cannot be held liable for this.

126. As a starting point, rule 12.8.1 of the IF Umbrella Provident Fund

provides that:

“12.8.1 The TRUSTEES ah;i the PRINCIPAL OFFICER of the
FUND shall be indemnified by the FUND -agai.nst all proceedings,
costs and expenses incun:fed by reason of any claim in connection
with the FUND not én‘sing from their gross negﬁgénce dishonesty or

fraued.”

\

al]
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128.

420,

130.

131,

Page 66

Similarly, rule 6.17.1 of the IF Umbrella Pension Fund provides that: |

“6.17.1 The TR-USTﬁS, officers of the FUND and persons fo whom

they have delegated their functions will not be personally liable for

decisions faken or actions authorized except if such decisions or

- aclions constitufe gross neg{fgenpé,' dishonesty, fraud or a breach of

trust.”

Presumably, the reason for the formulation of the supplementary

complaint was because in May 2013 Dell became alive fo these rules.

From the detailed'exposition'of the factual matrix above, | respectfully

state that there s not a shred of evidence to suggest that the applicants

. were grossly negligent, dishonest, fraudulent, _dr committed a breach of

© trust.

That, with respect, ought to be the end of the second leg of the complaint

and the supplementary complaint, both of which ought to have been

dismissed by the Adjudicator.

Inany evént. and even if these rules were ignored (as they seem to have

" . been by the Adjudicator), _there was no evidence plagg—;c_:l_before thé

Adjudicator (nor is there any) indicating that the applicants were

ﬁegligent or gui'i'ty of maladminis_fi_r_étion. | say so for the foliowing reasons;’

v

A
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131.2.

131.3.

- Page 67

the applicants were not responsible for appointing Integrated '

or Dynarﬁ-ique as administrators. That was done by the

. - T
previous trustees; . ™~

when Botha and | were appointed as frustees in 2008, there

were already historic problems with the financials, whlch we

~ had no oversight or dealings with. Once again this falls within

the domain of the previous trustees. Lepar and Smith’ were

only appointed as trustees in 2008 and thus likewise cannot

be blamed for this;

“as the minutes reflect, we did not sit idly back when the

~ financials we not forthcoming. We robustly interrogated -

Dynam-lque and were given numerous promises and
undertakings, all of which were unfortunately not met. We

acted as any other reasonable trustee would have in the

circumstances by engaging with Dynam-ique and giving it an

opportunity to rectify the mess. It would have been reckless of
us to have simply removed Dynam-ique (assuming that we

would have been able o obtain the necessary majorily to do,

- which, as [ have_said above, is highly doubtful)', especially in

circumstances whers, at that stage, we did not know even

know the nature and extent of the problems;

13
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132,

. Page 6B

131.4.  when Aon replaced Dynam-ique as adminisirator we assisted
it and acted as reasonably as we could have been expected to

: T
in the circumstances; - ~

1315, it cannot seriously be disputed that the decision.to.carry.out

- the reconstruction exercise was the only viable option in the

9}[cumstances.‘ For the Funds to be able to pay a member a

* correct benéﬁi ”v\‘fhen he or she e\}entually exits the Funds, the
Funds must have proper records defailing the exact amount fo .
which a member is entitled upen exit, otherwise the béneﬂt
paid fo the member will be incorrect. That state of affairs can
never be said to be in the 'iﬁterests of the Funds or the

members;

131.6.  there Is no evidence to suggest that the work done by Deloitte

and the costs incurred in respect thereof was unreasonable;

131,7. i it Is accepted that the reconsfruction exercise was
unavoidable (which, in the light of the evidence, it must), there
is no evidence (o suggest that these costs would have been

less had the decision to appoint Deloitte been taken earlier.

- In addition, and in any event, ihe costs of the reconstruction exercise did

not only relate to the reconstruction of the Funds' data and financials but

Lha
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Included the costs of reconstructing the data and financials of the
Dynam-ique SA Umbrella Pension Fund and the Dynam-ique SA

Umbrella Provident Fund. o

133. The second leg of the ccmpiaint and the supplementary complaint are
thus both without merit and ought to have been dismissed by the

Adjudicator.

134. I respectfully state that there is sufficient evidence before this honourable
- Court to dismiss the complaint ‘a'nd the sUpplementary complaint and that

it would be an exercise in fuility to remit thc matter ta the Adjudicator.

However, insefar as this honourable Court may determine that there are
Irresoluble disputes cf fact which cannot cc determined on the 'papers, l
resp.ectfuhy state that In those circumstances, the matter will hcvcv to be

remitted to the Adjudicator to hear oral evidence.

WHEREFORE the acplicants pray for an order in terms of the notice of motion to

which this affidavit is annexed.

" GAILLE GRELLIER
| HEREBY CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT SHE

KNOWS AND UNDERSTANDS THE CONTENTS OF THIS'AFFPAVIT, WHICH
'WAS SIGNED AND SWORN TO BEFORE ME AT _ S & @ i .

/
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CONTHSTHE /2 DAYOF _ AuCG«S7 o/3

31
THE REGULATIONS CONTAINED IN GOVERNMENT NOTICE NO 3619 OF
JULY 1972 AND NO 1648 OF 19 AUGUST 1977 HAVING BEEN COMPLIED -

- WITH. B ;)

COMMISSIONER OF OATHS

PATRICIA FREDA BLAAUW
. Commissioner of Oaths
Reference 107/7/10 Randburg 05/07/2010
' 22 Fredman Drive
Sandlon

W
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IN THE NORTH GAUTENG HIGH COURT, PRETORIA
(REPUBLIC OF SOUTH AFRICA)

- In the matter between: ~

LE GRELLIER GAIL

BOTHA RENIER

LEPAR DAVID

SMITH CAREL

" and

" LUKHIMANE M.A. N.O.

AFFIRM MARKETING SERVICES (PTY) LIMITED
BEEFMASTER (PTY) LIMITED |
H BIRKENMEYER (PTY) LIVITED
DR GEBKA, HELLIG & KLUG INC.

‘DR RITZ INC,

ETERNAL FLAME INVESTMENTS (PTY) LIMITED
EXPECTRA 89 (PTY) LIMITED

HESTICO (PTY) LIMITED

HETTAS GC *

CONVISTA CONSULTING (PTY) LIMITED

IDI TECHNOLOGY SOLUTIONS (PTY) LIMITED
PROGRESSIVE PACKAGING (PTY) LIMITED
WORLD CARGO SERVICES (PTY) LIMITED
CONDUIT RISK AND INSURANCE

HOLDINGS (PTY)LIMITED

DELL COMPUTER (PTY} LIMITED -

THE BRAND UNION (PTY) LIMITED

ULTRA LITHO (PTY) LIMITED

NEWSCLIP MEDIA MONITORING (PTY) LIMITED

" MIXTEG CC

PETROMARK (PTY) LIMITED

- DEHTEQ (PTY) LIMITED

Case No

First Applicant
Second Applicant
Third Applicant

Fourth Applicant

First Respondent
Second Respondent
Third Respondent

Fourth Respondent

_Fifth Respondent
Sixth Respondent
Seventh Respondent
Eighth Responderit
Ninth Respondent
Tenth Respondent
Eleventh Respondent
Twelfth Respondent
Thirteenth Respondent
Fourteenth Respondent

. Fifteenth Respondent
Sixteenth Respondent
Seventeenth Respondent
Eighteenth Respondent

Nineteenth Respondent

Twentieth Respondenf
Twenty-First Respondent

Twenty-Second Respondent |

17




WAVELENGTHS 32 (PTY) LIMITED
t/a INSALO COMMUNICATIONS

~ PANORAMIC COMPONENTS (PTY) LIMITED
CHICKEN MANAGEMENT
SERVICES (PTY) LIMITED
HANSEN TRANSMISSIONS (PTY) LIMITED
ENABLEMED (PTY) LIMITED'
PRIMESERY GROUP LIMITED
THE CHURCH OF JESUS CHRIST OF

LATTER-DAY SAINTS A
JOHANNESBURG CHILD WELFARE SOCIETY

* THE EMPLOYEES OF THE SECOND TO THIRTIETH
RESPONDENTS WHO ARE MEMBERS OF THE IF
' UMBRELLA PROVIDENT FUND AND THE IF
UMBRELLA PENSION FUND
IF UMBRELLA PROVIDENT FUND
[F UMBRELLA PENSION FUND.

Twenty-Seventh Respondent

78

Twenty-Third Respondent
Twenty-Fourth Respondent

Twenty-Fifth Réspondent
Twenty-Sixth Respondent

Twenty-Eight Respondent

Twenty-Ninth Respondent
Thirtieth Respondent

Thirty-First Respondent
Thirty-Second Respondent
Thirty-Third Respondent

CONFIRMATORY AFFIDAVIT

= l, the undersigned
RENIER BOTHA

do hereby make oath as follows:

1. .Iam:

1.1 amajor male, former frustee of the 32™ and 33" respondents and
for the purposes of these proceedings care of Routledge Modise

inc. situate at 22 Fredman Drive, Sandown, Sandton; and

/ﬂ -/ -



"

1.2 - the second applicant in this matter.

2.' The facts contained herein fall within my pérsonal knowledge:-'tlnless the

- context indicates otherwise, and are to the best of my belief both rue and
correct.
3. | have read the affidavit of Gail le Grellier (“le Grellier") and confirm:

3.1 ° that she is duly authoriséd to bring this application on my behalf;

“and

3.2 the correctness thereof in so far it relates to me.

%@M

RE ER BOTHA -

| HERERY CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE
KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, WHICH
WAS SIGNED AND SWORN TO BEFORE ME,AT __ Secmeyfeo

ON THIS THE _ /3 DAY OF U U7 o /7

THE REGULATIONS CONTAINED IN GOVERNMENT NOTICE NO 3619 OF 21
JULY 1972 AND NO 1648 OF 18 AUGUST 1977 HAVING BEEN com ITH.

>

COMMISSICONER OF OATHS

Sandton

+ PATRICIA FREDA BLAAUW 15
Rete C?B]TTI?SIOHEI of Oaths
rence 7110 Randbur 05ID7IQD .
22 Fredman Dnvg 1

19
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IN THE NORTH GAUTENG HiGH COURT, PRETORIA
(REPUBLIC OF SOUTH AFRICA)

In the matter between:

-
LE GRELLIER'GAlL
BOTHA RENIER
LEPAR DAVID

SMITH CAREL

“and

LUKHIMANE M.A. N.O. -

AFFIRM MARKETING SERVICES (PTY) LIMITED
BEEFMASTER (PTY) LIMITED

H BIRKENMEYER (PTY) LIMITED

DR GEBKA, HELLIG & KLUG INC.

DR RITZ INC.

ETERNAL FLAME INVESTMENTS (PTY) LIMITED
EXPECTRA 89 (PTY) LIMITED

HESTICO (PTY) LIMITED

HETTASCC

CONVISTA CONSULTING (PTY) LIMITED

IDI TECHNOLOGY SOLUTIONS (PTY) LIMITED
PROGRESSIVE PACKAGING (PTY) LIMITED
WORLD CARGO SERVICES (PTY) LIMITED
CONDUIT RISK AND INSURANCE

HOLDINGS (PTY) LIMITED

DELL COMPUTER (PTY) LIMITED

" THE BRAND UNION (PTY) LIMITED

ULTRA LITHO (PTY) LIMITED
NEWSCLIP MEDIA MONITORING (PTY) LIMITED
MIXTEC CC

'PETROMARK (PTY) LIMITED

DEHTEQ (PTY) LIMITED -

Case No

. First Applicant
Second Applicant
Third Applicant

Fourth Applicant

First Respondent -

Second Respondent

" Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respond_ent
Seventh Respondent

Eighth Respondent

Ninth Respondent
Tenth Respondent
Eleventh Respondent
Twelfth Reépondent
Thirteenth Respondent
Fourteenth Respondent

Fifteentﬁ Respondent

Sixteenth Respondent -

Seventeenth Respondent
Eighteenth Respondent

Nineteenth Respondent

Twentisth Respondent
Twenty-First Respondent

Twenty-Second Respondent A,
| %)

o




WAVELENGTHS 32 (PTY) LIMITED . -
tfa INSALO COMMUNICATIONS Twenty-Third Respondent

PANORAMIC COMPONENTS (PTY) LIMITED | ‘ Twenty-Fourth Respondent
CHICKEN MANAGEMENT '
SERVICES (PTY) LIMITED | " Twenty-Fifth Respondent
'HANSEN TRANSMISSIONS (PTY) T TIMITED Twenty-Sixth Respondent
ENABLEMED (PTY) LIMITED Twenty-Seventh Respondeint ‘
PRIMESERV GROUP LIMITED Twenty-Eight Respondent
THE CHURCH OF JESUS CHRISTOF . o
LATTER-DAY SAINTS "~ Twenty-Ninth Respondent
JOHANNESBURG CHILD WELFARE SOCIETY Thittieth Respondent

foer ’ " THE EMPLOYEES OF THE SECOND TO THIRTIETH
RESPONDENTS WHO ARE MEMBERS OF THE IF
UMBRELLA PROVIDENT FUND AND THE IF

UMBRELLA PENSION FUND N Thirty-First Respondent
IF UMBRELLA PROVIDENT FUND Thirty-Second Respondent
IFUMBRELLAPENSIONFUND = Thirty-Third Respondent
CONFIRMATORY AFFIDAVIT
.
|, the undersigned

DAVID LEPAR

do hereby make oath as follows:
1. iam:

1.1 a'major male, former trustee of the 32" and 33" respondents and
for the purposes of these proceedings care of Routledge Modise

Inc. situate at 22 Fredman Drive, Sandown, Sandton; and .

e




1.2 the third applicant in this matter.

2. The facts contained herein fall within my personal knowledge; unless the

context indicates otherwise, and are to the best of my belief both true and
T
. -~
correct. -

3. | have read the affidavit of Gail je Grellier {"le Grellier") and confirm:

3.1 that she is duly authorised {o bring this application on my behalf;

and

32  the correctness thereof in so far it relates to me.

DAVID LEPAR

| HEREBY CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE

KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, WHICH:

WAS SIGNED AND SWORN TO BEFORE ME AT

ON 'THIS THE DAY OF

THE REGULATIONS CONTAINED IN GOVERNMENT NOTICE NO 3619 OF 21
JULY 1972 AND NO 1648 OF 19 AUGUST 1977 HAVING BEEN COMPLIED WITH.

COMMISSIONER OF OATHS

m&* |
d

g2
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IN THE NORTH GAUTENG HIGH COURT, PRETORIA
(REPUBLIC OF SOUTH AFRICA)

In the matter betwer-,;n:
LE GRELLIER GAIL
BOTHA RENIER
LEPAR DAVID
SMITH CAREL

and

LUKHIMANE M.A. N.O.

AFFIRM MARKETING SERVICES (PTY} LIMITED

BEEFMASTER (PTY) LIMITED

H BIRKENMEYER (PTY) LIMITED

DR GEBKA, HELLIG & KLUG INC.

DR RITZ INC. .

ETERNAL FLAME INVESTMENTS (PTY) LIMITED
EXPECTRA 89 (PTY) LIMITED

HESTICO (PTY) LIMITED

HETTAS CC

CONVISTA GONSULTING (PTY) LIMITED

ID! TECHNOLOGY SOLUTIONS (PTY) LIMITED
PROGRESSIVE PACKAGING (PTY) LIMITED
WORLD CARGO SERVICES (PTY) LIMITED-
CONDUIT RISK AND INSURANCE -
HOLDINGS (PTY) LIMITED

DELL COMPUTER (PTY) LIMITED

THE BRAND UNION (PTY) LIMITED

ULTRA LITHO (PTY) LIMITED

NEWSCLIP MEDIA MONITORING (PTY) LIMITED
MIXTEG GC

PETROMARK (PTY) LIMITED

DEHTEQ (PTY) LIMITED

Case No 4% é%/é/(_g"

S
T

First Applicant
Second Applicant
Third Applicant

Fourth Applicant

First Respondent
Second Respondent
Third Respondent
Fourth Respondent
Fiith Respondent
Sixth Respondent
Seventh Respondent
Eighth Respondent
Ninth Respondent
Tenth Respondent
Eleventh Respondent |
Twelfth Respondent
Thirteenth Respondent
Fourteenth Respondent

Fifteenth Respondent
Sixteenth Respondent
Seventeenth Respondent

- Eighteenth Resﬁondent
Nineteenth Respondent
Twentieth Respondent
Twenty-First Respondent
Twenty-Second Respondent

B3
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WAVELENGTHS 32 (PTY) LIMITED
t/a INSALO COMMUNICATIONS

PANORAMIC COMPONENTS (PTY) LIMITED
CHICKEN MANAGEMENT '
SERVICES (PTY) LIMITED

- HANSEN TRANSMISSIONS (PTY) LIMITED

ENABLEMED (PTY) LIMITED
PRIMESERV GROUP LIMITED

“THE CHURCH OF JESUS CHRIST OF

LATTER-DAY SAINTS
JOHANNESBURG CHILD WELFARE SOCIETY

THE EMPLOYEES OF THE SECOND TO THIRTIETH
- RESPONDENTS WHO ARE MEMBERS OF THE IF

UMBRELLA PROVIDENT FUND AND THE IF
UMBRELLA PENSION FUND |
IF UMBRELLA PROVIDENT FUND

IF UMBRELLA PENSION FUND

.

Twenty-Third Respondent
Twenty-Fourth Respondent

Twenty-Fifth Respondent
Twenty-Sixth Respondent

Twenty-Seventh Respondent

. Tweniy-Eight Respondent

Twenty-Ninth Respondent
- Thirtieth Respondent

Thirty—First Respondent
.Thirty-Second Respondent
- Thirty-Third Respondent

CONFIRMATORY AFFIDAVIT

I, the undefsigned
.CAREL PETRUS SMITH

do hereby make oath as follows:

1. fam: -

11 amajor male, former trustee of the 32" and 33" respondents-and

for the purposes of these proceedings care of Routledge Modise

[nc. situate at 22 Fredman Drive, Sandown, Sandion: and



1.2 the fourth applicant in this matter.

The facts contained herein fa}l within my personal knowledge, unless the

- :
context indicates otherwise, and are to the best of my belief both true and .

coirect.

| have read the affidavit of Gail le Grellier ("le Grellier") and confirm:

3.1 that she is duly authorised to bring this application on my behalf; -

and

3.2 the correctness thereof in so far it relates to me,

CAREL SMITH

| HEREBY CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE
KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, WHICH
WAS SIGNED AND SWORN TO BEFORE ME AT _ Dredn o]
ON THIS THE _137™ DAY OF _ P~usicedt,  2oiy

. THE REGULATIONS CONTAINED IN GOVERNMENT NOTICE NO 3618 OF 21
JULY 1972 AND NO 1648 OF 19 AUGUST 1877 HAVING BEEN COMPLIED WITH,

_g:L; ":—\‘.‘:Ci”:\..(l . Cd
ot g2 P — ' :

COMM!SSIONER OF OATHS

} bUJD -AFRIKAANSE By POUSi'EDlENB

GARSFONTERY

2013 -p- 13
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i GMBRELLUA PENSION FUND

b

Resofuilon of the Trustees of the {F Umbrslla Penslon Fund;

Rasolvad;

. ‘Thatthe IF Umbrefia Penslon Fund wil corhmisnca with affeck frérh § January 2004,

Ceﬂfﬁad: ’\

That these ars the Rules of the IF Umbrelia Pension Fund which wil bacome efisttive

© from 1 Janusty 2004,

Ghalmen of Trustess

L T L L e E P R e T YT 1)

~ Piinclpal Officer

o .
RGBSRy demoitet on baca die

¥ Umbrella Pansion Sund
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Rasalullon of the Trusisss of the IF Umbrella Penslon Fund
Rasolvad:
" Thatthe I Urbrefla Penston Fund will cammence with effect from { January 2004,
Coritliod:
“Thei these are the Rulas of the IF Umbrafla Panslon Fund which will bicome sffaslive
from 4 Januaty 2004. :
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